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Notes

[1] (Emami, 1974a: 4; Emami, 1975a: 88-90; Adl, 1975:2-3; Yeganeh: 1; Nasiri, 1999b:1; Zeraat, 2005:31).


[2] (Matin Daftari, 1970:61-70; Lahidji, 2001a:8, 10, 11; Kadivar, 2006:3.; Katuzian, 2006:402; Emami, 1973a:137).

[3] (Adl, 1975:2-3; cf Jafari Langarudi, 1967: 239) 

[4] (Katuzian, 2006:18; Matin Daftari, 1969:539)

[5] (Emami, 1975a: 89, 126-27,128)

[6] (Shaki: 1-2; Herodotus: 79-81)

[7] (Emami, 1973a: moqhaddameh (M)  34-35,335; Emami, 1975a:132; Matin Daftari, 1970:155-56)

[8] (Matin Daftari, 1970: 10-11,156; Zeraat, 2005: 30; Emami, 1975a: 130,149)

[9a] Kadivar, 2004: 1-3; Kadivar, 2006: 3; Lahidji, 2001a: 7-8, 11-12; Nasiri, 1999b:1; Emami, 1975a: 75-76; Pishgoftar, 2001:2). In Shiite religion all judging functions are the Imam’s. Imam Jafar Sadeq appointed all pious learned men as judges. (Matin Daftari, 1970: 155)

[9b] (Ghani, 2000: 207)
[10] (Matin Daftari, 1970: 10, 621; Zeraat, 2005: 30; Lahidji, 2001a: 4; Yeganeh: 1; Nasiri, 1999: 1; Kadivar, 2004:  3)

[11] (Matin Daftari, 1970: 621-622; Matin Daftari, 1969: 362, 531-532; Emami, 1975a: 107-108; Yeganeh: 1; Nasiri, 1999b: 2).

[12] (Katuzian, 2006: 14, 17; Ghani, 2000: 294; Matin Daftari, 1970: ghaf; Emami, 1974a: 570)

[13a] (Matin Daftari, 1970:  ze)

[13b] Hasan Modarres, the most prominent political cleric of the time, set the example. In the matter of time bar, he swayed his reluctant religious colleagues among the Majles deputies by saying “we who don’t recognize the jurisdiction of these orfi courts in any dispute, why should we object to their restricting its jurisdiction (Matin Daftari, 1969: 29-30; Yeganeh: 13). Religious jurists, including several members of the commissions that drafted the civil codes later served as judges in the new system. (Nasiri, 1999b: 2)

[14] (Matin Daftari, 1970: 583-84, 622; Matin Daftari, 1969: 245; Yeganeh: 2; Ghani, 2000: 294) 

[15] Examples of such commentaries were shaara-ye eslam by Abolqasem (Allameh) Helli, lama by the Shahidayn, and maktaseb by Shaikh Mortaza Ansáari. (Yeganeh: 2; Zeraat, 2005: 1518). For others see Emami, 1973a: 375-76, 384, 391, 402-403; Emami, 1974b: 10,12,13,99, 103, 118. 

[16](Emami, 1974a: 16-17, 54-55, 148, 167,169; Emami, 1973a: 24, 43; Emami, 1975a: 75)

[17] (Emami, 1974a: 114)

[18] (Yeganeh: 1).

[19] (Yeganeh: 2).

[20] These principles, familiar to Western law, also existed in the Iranian Islamic law: liability (tasbit); logical implications (molazemeh); implicit interpretation (qaraen); rebutable presumption (farz ta dalil-e khalaf)(Emami, 1974a: 105, 107, 110-11); waiver (eraz and abra); proximate cause (asbab-e qanooni); fiduciary duties (Emami, 1974a: 129, 142-43, 147); wrongdoing ( jorm and shebh-he jorm) creating a right in the victim(Emami, 1974a: 128); duties (elzaamat)(Emami, 1974a: 159)

[21] Islamic law recognized the following rights: easement, license (Emami, 1974a: 98), ownership of the space above and below the property, and condominium ownership (Emami, 1974a: 116-17)

[22] In contract there were these familiar rules: presumption of validity of contract; duty to perform (binding); extent of rights and duties are according to customs; what is customary is implied; liability for damage due to non-performance; liquidated damage; right to have performance at the defaulting party’s expense; need to wait for due date before claiming damage for non-performance; excuse due to outside obstacles beyond control; disclaiming liability for non-performance as a binding condition except in cases of personal injury, intentional damage, and defamation (Katuzian, 2006: 210-18)

[23] These are ‘rational reasons’ (adalleh aqlieyeh). Even the principles of interpreting the meaning of words alfazi were logical, like esalat- ol-omoom (a word applies to all people and not some) (Matin Daftari, 1969: 254-58; Emami, 1975a: 128; Matin Daftari, 1969: 254-58; Schirazi, 1998: 168; Yeganeh: p 2)

[24] (Emami, 1973a: M30-31, 35)

[25] (Matin Daftari, 1969: dibacheh chop-e avval, sin-zhe; Lahidji, 2001a: 2, 5-6, 29; Emami, 1975b: 2; Pishgoftar, 2001: 2; Mayer, 2001a: 1) 

[26] (Emami, 1974a: 267) As a sign of Iran being still a society in transition, many of these forms were appropriate for societies long left behind by the Europeans, e.g., free safekeeping (vadiah), free use of property (arieye), free loan (qarz) (Emami, 1973a: 161, 179,193, ) and various kinds of free grant (hebeh) such as prize (jayezeh), gift (hedyeh), and religiously charitable donation (hedyeh)(Emami, 1973a:p 373).

[27] (Yeganeh: 2).

[28] (Emami, 1974a: 218; Emami, 1975a:75)

[29] (Matin Daftari, 1969:   21-22, 31-32). 

[30] (Emami, 1974a: 104,108, 160, 187, 218, 221-27, 426-27; Emami, 1973a: 24-25, 204-205; Yeganeh: 3; Ghani, 2000: 294) An example was the use of “religiously allowed motive” (mashroeyyat-e jahat-e moameleh), as a required element of valid contract. The intent must have been “legality of purpose,” as it was in the French code from which the element was borrowed. The verbiage was more appropriate in the provision about the elements of the Islamic form of sale; instead, however, in that provision the incongruous phraseology provision in the Code speaks of the “legality” (qanooni) of purpose (Emami, 1974a: 218, 221-27, 426-27)

[31]. The youth, especially, were impatient to catch up with modern world, but the majority of people with little contact with the West were so tied to customs that many considered  them based on religious commands and sacred, and thus deviation from them tantamount to apostasy(Emami, 1967:  be)

[32] (Emami, 1975a: 82) 

[33] (Matin Daftari, 1970: noon-sin; Matin Daftari, 1969: dibacheh chap-e avval, ghayan-zhe)

[34] (Matin Daftari, 1970: 100; Emami, 1973a: M16-17; Emami, 1975a: 80-81)

[35a] (Emami, 1973a: M15-16)

[35b] (Nasiri, 1999b: 1; Katuzian, 2006: 50, 78; Pishgoftar, 2001: 2-3; Matin Daftari, 1969: 528-29)

[36] (Matin Daftari, 1970: 17-19, 549-56, 563-65, 571-74)

[37] (Matin Daftari, 1969: dibacheh chop-e avval, dal)

[38] (Other codes, however, also contributed)

[39] (Emami, 1975a:18; Yeganeh: 3). In Persia, at least two aspects are relevant: invalidity of contracting for servitude (permanent employment), and for giving up the right to choose one’s spouse (Katuzian, 2006: 570)

[40] There is no mention of God in the Civil Code as a requirement of oath as evidence, although this is required in the Islamic law. Nor is the name of God needed to be mentioned in taking the oath as a witness according to the Pahlavi Code of Civil Procedure. The reasoning was thought to be to allow for the name of the one in whom the witness truly believed (Emami, 1967: 226-27).

[41] (Emami, 1975a: 3, 9-10)

[42] (Emami, 1975a: 96-97, 100, 115, 134; Katuzian, 2006: 28; Lahidji, 2001a: 5, 6, 12)

[43] (Emami, 1974a: 390-93, 399-400,407-409; Emami, 1975a: 12-13, 117; Katuzian, 2006: 44, 94)

[44] (Katuzian, 2006: 44, 94-95; Emami, 1975a:115; Emami, 1974a: 394)

[45] (Emami, 1974a: 391-395; Katuzian, 2006: 268) 

[46] (Emami, 1974a: 395, 405-406; Katuzian, 2006: 258, 270-71)

[47] (Emami, 1974b 6-7)

[48] (Emami, 1974a: 353)

[49] (Emami, 1974a: 413-14; Emami, 1975a: 12; Katuzian, 2006: 282)

[50] (Emami, 1974a: 267; Emami, 1973a: 282-83; Katuzian, 2006: 31)

[51] (Emami, 1974a: 176)

[52] (Emami, 1975a: 38-45)

[54] (Emami, 1973a: M34-35; Emami, 1975a:131-33; Lahidji, 2001a:18) 

[55] (Emami, 1974b: 61, 68, 78, 85, 99-100, 111, 117, 119, 124, 139, 153, 157-60, 163-64)

[56] (Emami, 1974b: 208, 235, 240, 296-97, 306-308, 312; Emami, 1975a: 264-65)

[57] (Emami, 1974b: 124; Emami, 1975b: 196, 209, 212, 306; Katuzian, 2006: 564-65; Kar, 1997a: 5). The mother’s preferential right to custody of sons has been extended to age seven under the Islamic regime. See [90] below.

[58](Emami, 1975a: 268; Emami, 1975b: p 3; Matin Daftari, 1970: 580-85,592-97)

[59] (Emami, 1974b: 128; Emami, 1975a: 343, 347, 366; Emami, 1975b: 99-109)

[60] (Emami, 1975a: 277, 285, 344, 389-90, 394-95)

[61] (Emami, 1975a:344; Emami, 1975b:  146)

[62](Emami, 1975a: 270, 273, 276, 278 79, 288)

[63] (Emami, 1975a: 430-34, 448-49, 458; Kar, 1997a: 3-4)

[64](Emami, 1975a: 373, 460-62, 464, 469, 471; Emami, 1975b: 5, 40-41, 226-234)

[65](Matin Daftari, 1970: 62-70) 

[66] (Emami, 1967: 16-17)

[67] (Matin Daftari, 1970: 25-26, 30-31; Nasiri, 1999b: 1-2) 

[68] (Matin Daftari, 1970: 263-87; Katuzian, 2006:  752-53; Emami, 1967: 2, 18; Nasiri, 1999b: 1-2)

[69] (Emami, 1975a: 207, 209; Emami, 1975b: 165; Emami, 1967:  2-3, 21-22, 66-67,71,79-87, 90-98, 182-83, 190-92, 209, 219-23, 226-28, 236-37, 245-46)

[70] (Emami, 1973a: M34-35; Emami, 1975a: 130, 142-43,149)

[71] (Emami, 1975b: 279-80; Emami, 1967: 214-15; Zeraat, 2005: 38, 1500)

[72] (Nasiri, 1999b: 1-2; Matin Daftari, 1970: lam, noon, ayn, 616; Matin Daftari, 1969: gim, dal, ve)

[73] (Lahidji, 2001a: 15, 18-19; Vatani, 1984: 6, 6/9; Nasiri, 1999b: 8; Zeraat, 2005: 34-35, 38-39; Tabari, 2003: 99)

[74] (Nasiri, 1999b: 7-9; Zeraat, 2005: 35)

[75] (Tabari, 2003: 100-102, 107; Kadivar, 2006:  3; Vatani, 1984: 6/3- 6/5; Lahidji, 2001a: 13)

[76](Kar, 1997a: p 2; Mayer, 2001a: 12)

[77] (Kar, 1997a: 8; Frings-Hesssami, Kh., 2001: 136-37)

[78] (Schirazi, 1998: 166; Lahidji, 2001a: 31)

[79] (Schirazi, 1998:  166-67, 169)

[80] (Katuzian, 2006: 19; Schirazi, 1998: 171; Frings-Hesssami, Kh., 2001: passim) 

[81] (Katuzian, 2006: 542-43; Emami, 1974b: 208)

[82a] (Katuzian, 2006: 217; Namazi, 2000: 1-2; Schirazi, 1998: 163-66, 197-199, 206-220; Book annotations, 1986: 234)

[82b] (Schirazi, 1998: 175,206-13)

[83] The Rule of Emergency was used in matters of private real property, urban land, land reform, rent, domestic trade, nationalization of foreign trade, punishment of speculators (Schirazi, 1998: 175-202; Katuzian, 2006: 109).

[84] (Schirazi, 1998: 199)

[85] (Lahidji, 2001a: 13; Schirazi, 1998:  170-72, 213, 220)

[86] (Nasiri, 1999b: 3-4; Lahidji, 2001a: 28; Vatani, 1984: 6/7, 6/8; Katuzian, 2006: 680, 689, 732-33)

[87] (Nasiri, 1999b: 3)

[88] (Zeraat, 2005:  34-35; Katuzian, 2006:  763, 772-79,786, 788,791,803; Yeganeh: 2)

[89a] (Zeraat, 2005: 37)

[89b] (Nasiri, 1999b: 5-6, 12-14; Zeraat, 2005: 37, 1500, 1503)

[90] (Kar, 1997b: 1; Mayer, 2001a: 13-14; Kar, 1997a: passim; Katuzian, 2006: 671-72, 680, 682, 688, 705) 

[91](Pishgoftar, 2001: 2-3) The total of the Christian population in Iran was estimated to have declined from the pre-Islamic Revolution level of 315,000 to about 215,000 and the Jewish population from 150,000 to about 30,000 by 2001. (Pishgoftar, 2001: 3)

[92] (Mayer, 2001a: 6, 12, 15-16; Hanessian, 1989: 328)

[93] (Nasiri, 1999b: 14; Namazi, 2000: 1, 3)
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